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1. Purpose... eee ccccvcs elec age eee CR 29-1 
2. Order oF Argument .......ı..ssiessstosettosri tiib i coe CR 29-1 
3. Scope OF AFGuMent,irrrrcccrrccrsrsrcsrssscrrsrvesseerccsersssscsevesszeccecdeeesers CR 29-1 
4. Improper Argument....ccsscssessersesesseessenssseseenseecnenecserecsesesercess CR 29-5 
1. Purpose 
A. Summarize facts 
B. Marshal arguments 
C. Focus issues for jury 
2. Order of Argument 
A. Party with burden of proof goes first (usually State) 
B. Opposing party responds and argues 
C. Rebuttal allowed to party with burden 
Marks v St D. Surrebuttal allowed only if State introduces line of 
63 Wis. 2d 769 (1974) argument in rebuttal on which Def had no chance to 
comment 
3. Scope of Argument 
St v Johnson A. Content, duration, and form of argument within Ct’s 
153 Wis. 2d 121 (1990) discretion a T 
74 Wis. 2d 425, 457 
(1976) d 
St v Draize 1) Attys sho d 
88 Wis. 2d 445 (1979) 4 
St v Bergenthal 
47 Wis, 2d 668, 681 
(1970) 


i ‘ nt 
2) Ct has discretion to determine propriety of argume 


St v Draize 

88 Wis. 2d 445 (1979) 
St v Bergenthal 

47 Wis. 2d 668, 681 
(1970) 


§ 972.11(1), § 805.10 3) Ct may limit time for argument 


B. Guidelines for determining propriety of argument 


St v Draize 1) Attys may comment on evidence, including 
88 Wis. 2d 445 (1979) 


St v Cameron a, Arguing evidence to conclusion or inference 


2016 WI App 54, 1 19 
370 Wis. 2d 661 


b. Arguing that evidence convinces Atty and should so 
convince jury 


St v Bergenthal e Atty must make clear opinion based solely on 


47 Wis. 2d 668, 682 3 : 
(1970) evidence in case 
Embry v St 

46 Wis. 2d 151, 160 


(1970) 

2 AA 
CoR 2 e Atty may not convey idea that Atty has sil 
ay oe in IEAA undisclosed information a 


es 


— Will lead jury to speculate on what was not 
adduced as evidence at trial 


St v Cameron e DA may not vouch for witness or otherwise 

2016 WI App 54, 1 19 express personal belief or opinion regarding 

370 Wis. 2d 661 : : A 
truth or falsity of any testimony or evidence, or 
on guilt of Def, unless based on the evidence 


St v Weiss e Improper to ask jury to draw inference DA 


2008 WI App 72 ; 
312 Wis. 2d 382 knows or should know is untrue 


Sty Melie 2) Atty’s comments on evic 
52 Wis. 2d 736, 749 aa 
(1971) 


St v Jorgensen a. At 
2008 WI 60 E 
310 Wis, 2d 138 


St v Pulizzano 
155 Wis. 2d 633 (1990) 


St v Johnson 
153 Wis. 2d 121 (1990) 


St v Hagen 
181 Wis. 2d 934 
(Ct. App. 1994) 


St v Neuser 

191 Wis. 2d 181 
(Ct. App. 1995) 
St v Loomer 
153 Wis. 2d 645 
(Ct. App. 1989) 


St v Phillips 
99 Wis. 2d 46, 52 
(Ct. App. 1980) 


Si v Edwardsen 
146 Wis. 2d 198, 213 
(Ct. App. 1988) 


US v Robinson 

108 S. Ct. 864, 869 (1988) 
Griffin v California 

85 S. Ct. 1229 (1965) 

St v Hoyle 

2023 WI 24, J 29 
406 Wis. 2d 373 


e Arguments based on syndromes known to DA, 
but not commonly known, inappropriate unless 
supported by expert testimony 


b. Unflattering characterizations of Def permitted if 
such descriptions supported by evidence 


ce. Unflattering characterization of opposing counsel is 
improper 


3) Attys may discuss legal principles presented in 
instructions of Ct 


a. Improper for counsel to make inaccurate statement 
of the law 


b. Improper for counsel to speak for Trial Ct, e.g., as to 
why Ct gave or refused to give lesser included 
instruction 


4) Prosecution should generally avoid comment on Defs 
silence 


a. Rule not absolute 


b. Three elements must be present for prosecution to 
improperly comment on Defs silence 


e Language “manifestly intended to be,” or “of 
such character that the jury would naturally 
i ake it to be 2a comment on- 


to be. 
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St v Edwardsen 
146 Wis. 2d 198 
(Ct. App. 1988) 


St v Hoyle 
2023 WI 24 
406 Wis. 2d 373 


St v Phillips 
99 Wis. 2d 46, 52 
(Ct. App. 1980) 


St v Johnson 
121 Wis. 2d 237 
(Ct. App. 1984) 


St v Brecht 

143 Wis. 2d 297 (1988) 
St v Adams 

221 Wis. 2d 1 

(Ct. App. 1998) 


St v Sorenson 
143 Wis. 2d 226 (1988) 


St v Brecht 

143 Wis. 2d 297 (1988) 
St v Fencl 

109 Wis, 2d 224 (1982) 


St v Robinson 
140 Wis. 2d 673 
(Ct. App. 1987) 


C. 


d. DA may comment on a victim’s testimony 4° 


ttention on Defs 


When defense counsel focuses a 
and not 


silence, DA may reflect on Defs silence 
violate constitutional rules 


being 


“ineontroverted” by the evidence at trial 


e. Statement should be viewed in context of entire 


f. When Def makes closing argument, but has 


record 


not 


testified, State may comment on difference between 
argument and evidence 


g. Pre-arrest, pre-Miranda silence 


e State may comment on Defs pre-Miranda 
silence only if Def not being investigated for 
specific crime, no arrest made, and reasonable _ 
person would not conclude that contact was 
coercive or that Defs freedom of action was 
being limited 


h. Post-arrest, pre-Miranda silence 


e If Def testifies, State may comment on post- 
arrest, pre-Miranda silence 


e If Def does not testify, State may not comment 
either on Defs post-arrest silence, or on Defs 
pre-arrest silence if contacts were coercive, Def 


ik Oe 
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St v Wulff 

200 Wis. 2d 318 

(Ct. App. 1996) 

rev'd on other grounds 
207 Wis. 2d 143 (1997) 


St v Wolff 
171 Wis. 2d 161 
(Ct. App. 1992) 


St v Smith 
2003 WI App 234 
268 Wis. 2d 138 


US v Solivan 
937 F2d 1146 
(6th Cir 1991) 


St v Banks 
2010 WI App 107, 24 
328 Wis. 2d 766 


St v Burns 
2011 WI 22, 1 49 
332 Wis. 2d 730 


St v Holt 
128 Wis. 2d 110 
(Ct. App. 1985) 


St v Guzman 
2001 WI App 54 
241 Wis. 2d 310 
St v Seeley 

212 Wis. 2d 75 
(Ct. App- 1997) 


e When Def chooses to give police a version of 
events post-Miranda, and leaves out significant 
facts, this evidence can be used to impeach Defs 
credibility without running afoul of due process 
and 5th Amendment rights 


5) Improper for a prosecutor to refer to possible penalties 
in closing argument 


6) Cts have developed “invited reply” or “measured 
response” rule to apply to prosecutor's remarks to 
determine whether they are reasonable response to 
defense counsel’s attacks 


7) Conviction will not be lightly overturned on basis of 
prosecutor's comments standing alone, but must be 
viewed in context of total trial 


8) Attys should not make closing arguments calculated to 
incite passions and prejudices of jurors or appeal to 
jury to act as conscience of community 


9) Due-process violation for a prosecutor to comment on a 


Defs failure to consent to a warrantless search 


10) Test for whethe 
a new trial in th 
statements “so infected the trial with 
make the resulting conviction a denial of due process” 


4, Improper Argument 


A. Objection mus 


B. Failure to ok 
to object on 


r a prosecutor's statements necessitate 
e interest of justice is whether the 
unfairness as to 


SNOLLONYLSNI 
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St v Hagen C. Ct must give curative instruction 


181 Wis. 2d 934 
(Ct. App. 1994) 


objection to 


St v Davidson D. Def must move for mistrial to preserve 


2000 WI 91 ; 
236 Wis. 2d 537 improper argument 


roper 


St v Kelly E. Error not preserved unless record of imp 


148 Wis. 2d 774 k 
(Ct. App. 1989) remarks 


1) Sufficient record can be made 


a. By transcript of arguments 


b. By stipulation of counsel 
c. By Ct reconstructing statements to which objection 


made on record later 


F. Defense may not urge jury nullification 


St v Bjerkaas 
163 Wis. 2d 949 
(Ct. App- 1991) 


CR 30: JURY INSTRUCTIONS 


1. General Principles Governing Giving of Instructions ........... CR 30-1 
2. Instructions Conference ..........sesesssseereseererreesreereeeseeeerreseereesseet CR 30-2 
8. Defense-Requested Instructions ....ss.sseeessreseeeeresrerererereesseeseeeeee" CR 30-4 
4, Lesser Included Offenses .........:s.sccccsccsessssceeseeseeecnecesceensenseeeens CR 30-5 
5. Instructions re: Presumptions .......sesssssserereseseereseeeeeeseeeeneeneree CR 30-8 
6. Party to Crime Instruction. ..........ccceceereesesssreeeensnesensensceeneneees CR 30-9 
7. Falsusin U0 oecccsccsssccccaccacvcccecncctusssvececneuseteoccocenacsorccsesccscenmaats CR 30-9 
8. Brace cece he con cane Ged « car rene supe Eai ates cs aaa bese 72s tare a aR CR 30-9 
9. Multiple Counts...............:cccsccceseeressserensneestensceeessacenscensoserenss CR 30-10 
10. Instructions Following Final Argument........-...:::-sssssereeseees CR 30-10 
11. Instructions After Commencement of Jury 
Deliberations........cccccccsscccsccceceeeescssecesseecerssssnsssnanenanesecencnsagean® CR 30-11 
12. Discharge of Jury on Deadlock ...........:::ssssceseereerereeretsesessees CR 30-12 
1. General Principles Governing Giving of 
Instructions 

St v Trammell A. Ct has wide discretion as to instructions and the 
Barn, Be ee authority to modify the language of pattern 

St v Waites instructions 

158 Wis. 2d 376 (1990) 

St v McAdory However, use caution when modifying pattern instructions 
AA ay App 89, 149 because of painstaking effort to accurately state law and 

is. 2d 215 ; ; : 
provide uniformity 
B. Purpose of jury instructions 

St v Neumann 1) Fully and fairly inform jury of rules ot law app icabl 

2013 WI 58, 1 89 Laps 

348 Wis. 2d 455 

St v Bryzek 

2016 WI App 48, 18 

370 Wis. 2d 237 


2) Assist jury 


. : asonably 
Sev Dy leshi C. Ct need only give instructions evidence re 


154 Wis. 2d 306 
requires 
(Ct. App. 1990) q 
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i icable to 
St v Herriges 1) Ifinstructions adequately explain law ly tion 7 
facts, not error to refuse to use specific langu 


155 Wis. 2d 297 


(Ct. App. 1990) yaguested by Def 
St v Villarreal 2) Recommendations of Criminal Jury Instruction 
SR ee Jommittee persuasive, not binding, authority 


(Ct. App. 1989) 

i ; ort 
St v Kramar 3) Error to instruct on issue evidence does not supp 
149 Wis. 2d 767 (1989) 
Error to refuse to instruct on issue raised by evidence 


St v Seymour 5) Error to instruct in disjunctive if alternative acts each 
AACS ANE CY constitute a separate offense 


Deprives Def of unanimous verdict 


6) “Search for the truth” language in Wis JI-Cr 140 


St v Trammell 
eat Sy See reasonable-doubt instruction does not 
unconstitutionally lower prosecution’s burden of proo 
below reasonable-doubt standard 
$ 972.105) D. Ct must send complete set of written instructions on 
burden of proof and substantive law to be applied in 
case to jury room 
Recommendation Provide all final instructions in writing to jury 
St v Pete : : as 
Zo oy as on E. Def should be present, in open Ct, during the giving 
of jury instructions 


(Ct. App. 1998) 


Includes reinstruction and supplemental instructions after 
Jury deliberations have commenced 


2. Instructions Conference 


A. Informal conference 


$ 805.13(3) 1) In chambers or outside presence of jury 


Jaw 


CLOSING 
ARGUMENTS 
~ 
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§ 805.13(3) 2) In presence of Attys and Def, unless Def wain 


) presence 
§ 805.13(3) 3) After close of evidence 
St v Camacho B. Formal instructions hearing 


176 Wis. 2d 860 (1993) 


1) On record 
2) Outside presence of jury 


3) Summarize and outline discussions at informal 
conference 


ot) 4) Specific instructions must be requested in writing, 
signed by party or Atty, and filed with clerk unless Ct 


directs otherwise 


§ 972.1065) 5) Ct must advise : 
give and its re 


§ 972.10(5) i 6 
record 
Bt v Koch a. 
144 Wis. 2d 838 (1988) 
St v Schumacher b 
144 Wis. 2d 388 (1988) 
St v Gomaz 4 


141 Wis. 2d 302(1987) 


JURY 
INSTRUCTIONS 


Recommendation 


St v Kuniz 
160 Wis. 2d 722 (1991) 


St v Harvey 
2022 WI App 60 
405 Wis. 2d 332 


St v Johnson 
2021 WI 61, J 17 

397 Wis. 2d 633 

St v Mendoza 

80 Wis. 2d 122, 152-53 
(1977) 

Ross v St 

61 Wis. 2d 160, 172-73 
(1973) 

St v Schuman 

226 Wis. 2d 398 

(Ct. App. 1999) 


St v Johnson 
2020 WI App 50 

393 Wis. 2d 688 

affd in part, rev'd in part 
2021 WI 61 

397 Wis. 2d 633 


St v Stietz 
2017 WI 58, J] 16-17 
375 Wis. 2d 572 


Mathews v US 
108 S. Ct. 883 (1988) 


CR 30-4 
(2024) 


7) Determine exhibits to go to jury 


J igcussion 
See Jury Management, CR 24, for discuss 


b 2 £ 
Ct must inform counsel of changes made to ka 
conferen 


C. 
instructions following jury instruction 
and before delivery to jury 


Failure to do so subject to harmless-error analysis 


3. Defense-Requested Instructions 
A. Evaluate instruction by viewing evidence in light 
most favorable to Def 


1) Without weighing the evidence, Judge must examine 
whether there is enough evidence that a reasonable 


jury could find self-defense 


2) To be entitled to self-defense instruction, Def must 
meet a low bar by producing only “some evidence” in 
support, even if that evidence is weak, insufficient, 


inconsistent, or slight 


3) Evaluation determines whether requested instruction 
based on mere conjecture or reasonable construction of 


evidence 


4) Defense-requested instruction supported by evidence 
should not be denied on grounds that instruction is 
inconsistent with Defs testimony, because Def may 
claim inconsistent defenses 


at 


re RR Bae 


St v Coleman 

206 Wis. 2d 199 (1996) 
St v Gonzalez 

2010 WI App 104, ¥ 17 
328 Wis. 2d 182, 

rev'd on other grounds, 
2011 WI 68 

335 Wis. 2d 270 


St v Schuman 
226 Wis. 2d 398 
(Ct. App. 1999) 


§ 939.66(1) 


BlockburgervUS = 
528. Ct. 180 (1932) — 


St v Carrington 
134 Wis. 2d 260 


(1986) 


£6. 


§ 939.66(2), (2m), (2r) 


ARE pom pe tig! RPT Z E a Be 
PII T a Lc ta i 


vite Pines 


a. Defense relates to a legal theory of a defense, as 
opposed to an interpretation of evidence; 


b. Request is timely made; 


c. Defense is not adequately covered by other 
instructions; and 


d. Defense is supported by sufficient evidence 


2) Judge not to weigh evidence; only slight evidence 
required to create a factual issue and put defense 


before the jury 


3) Weak or doubtful evidence entitles Def 
instruction un rebu Dy 
to extent that 
| reasonable 


4. Lesser Incl 


2) , 
ahi offen: € 


St v Davis 

144 Wis. 2d 852 (1988) 
St v Glenn 

190 Wis. 2d 155 

(Ct. App. 1994), aff'd, 
199 Wis. 2d 575 (1996) 


§ 939.66(3) 


§ 939.66(4) 


§ 939.66(4m) 


- §939.66(5) 


§ 939.66(6) 


§ 939.66(6c) 
§ 939.66(6e) 
§ 939.66(7) 


St v Jones 

228 Wis. 2d 593 
(Ct. App. 1999) 
St v Martin 

156 Wis. 2d 399 
(Ct. App. 1990) 


St v Muentner 
138 Wis. 2d 374 (1987) 


CR 30-6 
(2024) 


Crime less serious if maximum pen 


alty less than that 


prescribed for greater offense 


3) 


4) 


5) Acrime specified by § 939.66 


a. 


except requires 


Crime that is same as one charged Dr at eaten 
recklessness or negligence instead of crimina in 


Attempt to commit crime charged 


Crime of failure to timely pay child support under 

§ 948.22(3) when crime charged is failure to pay 

child support for more than 120 days under 

§ 948.22(2) 

Crime of attempted battery when crime charged is 

sexual assault, sexual assault of a child, robbery, 

mayhem or aggravated battery, OF attempt to 

commit any of them 

Crime specified in § 940.285(2)(b)4- or 5. (subjecting 
ime charged is 


“individual at risk” to abuse) when crim 
speci in § 940 (b ttery) § 940.225(1), 


SPST is 2) Next, viewing in light most favorable: ao defense 

397 Wis. 2d 633 must weigh whether there is some evidenc 
a reasonable jury could acquit on the g 
and convict on the lesser offense tetar 


< aes ye AE gm: ay me Ve 

t v Sarabia is á u 

nos Suess NOED 8) Not noar automatic inclusion of all lesser included — 

St v Sarabia 4) When Def presents wholly exculpatory evidence and | 
118 Wis. 2d 655 (1984) requests lesser included offense instruction, Ct must | 


reject wholly exculpatory testimony and apply tests to 
remaining evidence 


Clark v St C. Instruction on lesser but not included offense 


62 Wis. 2d 194 (1974) Lntoper 
1) Deprives Def of right of notice 
2) Violates procedural due process 


D. Who may request lesser included offenses 


St v Fleming 1) State 
181 Wis. 2d 546 
(Ct. App. 1993) 

2) Def 


St v Myers a. Ct need no 
158 Wis. 2d 356 (1990) 


. udes 
: } if concl 

3) Jury considers lesser included offense Yee nani 
that further deliberations will not resu 


agreement on charged offense 


JURY 
INSTRUCTIONS 


ne € str j when 
j ] ffens > ins t uction 
) Fail ire to give l sger Í Judec offe j 


St v Truax 
warranted generally requires reversa 


151 Wis. 2d 354 
(Ct. App. 1989) 


5. Instructions re: Presumptions 


St v Kuntz A. Mandatory presumptions 


160 Wis. 2d 722 (1991) 
find an element if 


1) Those which instruct jury it must 
State proves certain predicate facts 


2) Relieves State of burden of proving element, if 
predicate facts established 


Carella v California 3) Impermissible 
109 S. Ct. 2419 (1989) 


a. Overrides presumption of innocence 


b. Invades fact-finding function assigned exclusively to 


Jury 


St v Childs B. Ct may give ordinary and common meaning of 


a Me gaan undefined term in statute 


Jury then determines whether conduct fits definition given 


St v Schleusner C. Permissive inferences 


154 Wis. 2d 821 
(Ct. App. 1990) 


1) Allows, but does not require, trier of fact to find 
element of crime from proof of another fact 


a. Permitted inference must be rationally connected to 
proven fact and be more likely than not to flow from 


proven fact 


b. Underlying facts must be proved beyond a 
reasonable doubt 


2) Jury must be instructed to independently assess 
evidence 


§ 939.05(1), (2) 


6. Party to Crime Instruction 


sie ee a ee A. Ct may instruct as to commission of crime by 
is. 9 (1977 y i 
= Cy principal, aider and abettor, and conspirator 


Holland v St 


} 1) Such instruction not violative of constitutional right to 
91 Wis. 2d 134 (1979) 


unanimous verdict 


any >s TERR 2) No requirement, constitutional or otherwise, that jury 
is. 2 75 (198 i ‘ 

b Sp Phen ao must unanimously agree as to alternate ways crime 
161 Wis. 2d 616 can be committed 


(Ct. App. 1991) 


St v Oimen 3) 


In fel der situation, if party to a crime 
184 Wis. 2d 423 (1994) felony mur , if party 


instruction given for underlying offense, it is redundant 
to repeat it for the homicide 


7. Falsus in Uno 


St v Long 

2002 WI App 114 
255 Wis. 2d 729 
St v Lagar 

190 Wis. 2d 423 
(Ct. App. 1994) 
Wis JI-Cr 305 


A. Instruction has generally fallen into disfavor 


1) Mere discrepancies likely attributable to defects of 
memory or mistakes not grounds for falsus in uno 


2) To be given only if Trial Judge finds something in 


record that reasonably tends to show witness willfully 
swore falsely 


Could be appearance, demeanor, contradictions 


between witnesses, inherent incredibility 


8. Venue 


St v Schultz If venue disputed, Ct must give jury i ; 
2010 WI App 124 p give jury instruction 


329 Wis, 2d 424 


e YIA rnr \ 
k a) ATOAN 


sta 


NOILdANY 


aewasid A 


pP 


g 9. Multiple Counts 
A. When facts do not overlap 
i i ' : t jury 

zator ooa Cautionary instruction required that advises that. f 
AA aee Ga cannot use evidence relating to one charge 10 finding De 
503 F2d 543 guilty of another charge 
(7th Cir 1974) 
Wis JI-Cr 484 B. When facts do overlap 

1) Cautionary instruction not required 

2) Instruction requires that 

a. Each count charges separate offense 
d separately 


b. Each count must be considere 


c. Question of Defs guilt or innocence on one count 


: | may not affect verdict on other counts — 


10. Instru oti yt 
i iis od editeect/As: Corre 


Geet eA wees, AG! ans: 


StvAsfoor 4 
We 2a a2 o 1) Pe 


pene CE om F 


E E E MAA yeh 264 


sats 
1 411, 432 
(1977) si 


| USvClarke 


St v Hubbard 
2008 WI 92 
313 Wis. 2d 1 
St v Gordon 
2002 WI App 53 
250 Wis. 2d 702 
rev'd on other grounds 
2003 WI 69 
262 Wis. 2d 380 
St v Grady 
175 Wis. 2d 553 
(Ct. App. 1993) 


Wis JI-Cr 520 


Quarles v St 
70 Wis. 2d 87, 90 (1975) 


Mead v Richland Ctr 
237 Wis. 537, 540-41 
(1941) 


11. Instructions After Commens 
Deliberations 


A. Supplemental instruc 
permitted if 


i ý Ei BW $ 
$ 


1) In conformity with common, approved usage, and 


2) Correctly states the law, and 


3) Supported by facts properly before jury 


B. Supplemental instructions on jury agreement 


(Use of term “Allen ch 


1) Used when jury unal 
2) Purpose limited 


a. Instruction urg 
arrive at verdic 


b. Judge may not 
views to coincid 


3) Discretionary pro 
a. No time limit 


b. No requirement N 
_ that jury deadloc 


i 12. Discharge of Jury on Deadlock 
Je to agree 


972.01 
3 A. Ct has authority to discharge jury if unab 


on verdict 


Reco: i . 
een B. Supplemental instruction on jury agreement (Wis 
JI-Cr 520) should be given before determining jury 


deadlock 


Verdict Conference .. 


2. Form of Verdict. 
3. Return of Verdict...... 


Gore: ts 


4. Jury Nullification ...... A 


a} i oe ee i 
1. Verdict Conferenc "PERE. 


A. Informal verdict conference 


1) Conducted jointly with informal instruction conference 


2) In chambers or outside presence of jury 


3) In presence of Attys and Def, unless Def waives 
appearance 


4) After close of evidence 


805.13 i : 
972.10 B. Formal verdict hearing 


1) Conducted jointly with formal instruction hea ag a 
2) On record 
3) Outside presence of] 


4) Summarize and out 
conference . 


5) Ct must rule as t As 


a. Objections n 
MADEG N 2. Form of Verdict — 
A. General verdict is us 


B. Special verdict 


2) When venue contested 


roved beyond a rea doubt, 


sonable 


St v Dombrowski 
44 Wis. 2d 486 (1969) a. a must be p 
E b. Separate jury instruction required 


C. Lesser included offenses 


Wis Ce aa 1) Instruct jury how to consider verdicts when lesser 
| included offense submitted 


a. Jury first to consider charged offense in complaint 
or information 


included offense only if 
will not result 


d offense 


b. Jury to consider lesser 


aera eas 33 
_ concludes that further deliberations 
in unanimous agreement on charge 


mmission 


tt 


In eval 


employ 


St v Behnke 


155 Wis. 2d 796 (1990) 


Harris v Rivera 


102 SCt 460 (1981) 


St v Thomas 
161 Wis. 2d 616 
(Ct. App. 1991) 


St v Hughes 
2001 WI App 239 
248 Wis. 2d 133 
St v Johnson 

184 Wis. 2d 324 


(Ct. App. 1994) | 


3. Return of Verdict 


A. Counsel must be present, beca 


C. Examine verdict to see whether properly 


is critical stage, unless Def k owing | , 
voluntarily waives right to counsel’s presence ' 


B. Establish identity of foreperson or presiding juror 


(if not already known) 


1) Inquire of foreperson whether verdict reached 


2) Direct foreperson to hand verdict to clerk or Bailiff for 
delivery to Judge 


executed 


and in proper form 


1) Facially inconsistent verdic 
charges against Def 


e Verdicts ar 


b. Fact that not guilty ve: 
another verdict fir 
permit rever 
leniency, mis 


° Inconsist 
ina 


Lee 
} f 


JURY 


VERDICTS 


St v Norman 
2003 WI 72 

262 Wis. 2d 506 
St v Thomas 
161 Wis. 2d 616 
(Ct. App. 1991) 


St v Johnson 
2001 WI 52 

243 Wis. 2d 365 
St v Koeppen 
2000 WI App 121 
237 Wis. 2d 418 


St v Seymour 
183 Wis. 2d 683 (1994) 


St v Behnke 
155 Wis. 2d 796 (1990) 


Stv Yang 

201 Wis. 2d 725 
(Ct. App. 1996) 
St v Eckert 

203 Wis. 2d 497 
(Ct. App. 1996) 
St v Jackson 
188 Wis. 2d 537 
(Ct. App. 1994) 


St v Coulthard 
171 Wis, 2d 573 
(Ct. App. 1992) 


Recommendation 


2) Unanimity 


Sat e , unanimous 
All jurors must agree to verdict and be un 
of Defs guilt or innocence 


as to ultimate issue 


i i ‘“¢ > ati 2 S in 
b. Unanimity not required re: alternative way 
+ . . NTI yr 
which crime committed, EXCEPT 


e Unanimity required when statute uses 
t offenses 


alternatives to define independen 


D. Verdict to be read aloud by Ct or clerk 


E. Polling jury 


1) Def has right to have jury polled in every case, unless 
right knowingly and voluntarily waived 


a. Waiver by counsel satisfies Behnke requirement 


b. Polling of jury is corollary right to right of 
unanimous verdict 


c. Failure to poll can be remedied by rea lin 
s 
jury and polling them i Bia 


d. Ask whether polling wanted in every case 


St v Wojtalewicz 
127 Wis. 2d 344 
(Ct. App. 1985) 


St v Behnke 
155 Wis. 2d 796 (1990) 


St v Raye 

2005 WI 68, 19 34, 35, 
45, 281 Wis. 2d 339 
US v Williams 

819 F3d 1026, 1088-34 
(7th Cir 2016) 


bay: 


EPES 


aur e Ma 
tot Meme a A A E 


G. Request motion for j 


ES H. Enter judgment 


2) Inquire of each juror, individually, whether verdi 
read was, and is now, jurors verdict 


a. Tests whether uncoerced unanimity of verdict exists 


b. Each juror takes personal responsibility by stating 
publicly that juror agrees with announced verdict 


3) Ifa juror disavows the verdict, discontinue the polling. 
Ct has options: 


a. Return jury to the jury room for continued 
deliberations, 


b. Ifjuror’s response is ambiguous, Ct may inquire of 
juror further, or 


c. Declare a mistrial 


4) If each juror confirms verdict, Ct finds verdict 
represents true verdict of jury 


2) Discharge jury 


prevailing party 
1) Rule on motion 
_a. With finality, o 


pb. Subject to furt 
hearing on moti 


1) If guilty 
: ry Enter judgmer i of co 


i EEE~—tsé 


b. Judgment subject to any additional rulings 


nt on verdict, 


e On opposition to motion for judgme 


or 
e On other postconviction motions 

Sro cipal c. Verify prior offender status 

182 Wis. 2d 251 

(Ct. App. 1994) 


2) If not guilty 
a. Enter judgment of acquittal 


b. Discharge Def from terms of bond 


: itm de partes ad en 
AE nina J aie E 
& S l ; 


E 
A. Juries have inher 
return verdict of: 


CR 32 
IMPEACHING JURY VERDICT 


1, General Rulesiiiduinwiuinuiialannannan) CH B28 
2. Evidentiary Hearing............:.cccsssseceseeseceeeseeseereee CR 32-5 


3. Instances of Misconduct .......:c:cesseecesseeseeeeeeeesreeeee CR 32-6 


IMPEACHING JURY 


906.06(2) 


Pena-Rodriguez 

v Colorado 

187 SCt 855 (2016) 

St v Williquette 

190 Wis. 2d 677 (1995) 
St v Messeli 

185 Wis. 2d 254 (1994) 


Anderson v Burneti Cty 
207 Wis. 2d 587 
(Ct. App. 1996) 


906.06(2) 
St v Messelt 
185 Wis. 2d 254 (1994) 
St v Shilleutt 

119 Wis. 2d 788 (1984) 
Manke v 
Physicians Ins Co of Wis 
2006 WI App 50 

289 Wis. 2d 750 

St v Searcy 
2006 WI App8 | 
288 Wis. 2d 804 


1. General Rules 


A. Juror may not testify to matters affecting juror’s 
mind, emotions, or mental processes influencing 
juror to assent or dissent to a verdict 


1) Rule fosters public policies 


a. Discourages harassment of jurors 


uror’s 


Shu Poh a. “Extraneous is both not of record and beyons J 

1e mis. a 510 (1984) general knowledge and accumulated lite 

172 Wis. 2d 491 experiences 

(Ct. App. 1992) 

Castaneda v Pederson b. The level of “prejudice” under § 906.06) that 

aag ua A Kohei would permit juror to testify so as to impeac x 

verdict is lower than that necessary to impeac 
verdict 
eer Sersan c. “Outside influence” is one imposed on jury from 
1s. ` ; 

(Ct. App. 1994) outside by third party 

SBD e Jurors bias, prejudice or subjective mental state 
e OY generally not considered extraneous information 
207 Wis. 2d 587 or “outside influence 
(Ct. App. 1996) 

fermi d. Based on above, not competent evidence if jurors 

misunderstood a verdict question, misunderstood 
the effect of jury’s ruling, assented because of : 
fatigue, or claim verdict was not their true belief 
Si 4 EA A ; A 

v Colorado e- ' if d 
137 SCt 855, 869 (2016) 
Manke v 
Physicians Ins Co of Wis 
2006 WI App 50 
289 Wis. 2d 750 


906.06(2) 7) Juror cannot testify, as part of 
Warger v Shauers whether another juror failed 


135 SCt 521 (2014) information during jury selectior 
made during deliberations — i 


rig 


2. Evidentiary Hearing 


A. Preliminary procedure 


ORTER 1) Affidavit(s) admissible under § 906.06(2) must bd ok | 
Physicians Ins Co of Wis ‘ele : : t to : | 
S006 Wi Apps 50 to make preliminary showing of entitlemen aring | 
289 Wis. 2d 750 | 
St v Marhal 
172 Wis. 2d 491 
(Ct. App. 1992) 
gi a À : eps a. Tobe admissible, proffered evidence must be 
IBE Wis. 2d 734 (1982) competent under § 906.06(2) 
2) If affidavits not admissible b 
deny motion E 
St o Eiron B. If the affidavit of juror 


194 Wis. 2d 160 (1995) evidence indicates bot 


facts that would requi 


C. Conducting hearing 


After Hour Welding 1) Issues at hearing which Ct should cons 


v Laneil Mgmt Co j 
108 Wis, 24 734 (1982) findings about are 


Specifically Nae i 


JURY 


VeEnRine, 


IMPEACHING 
JURY VERDICT 


St v Broomfield 

223 Wis. 2d 465 (1999) 
St v Searcy 

2006 WI App 8 

288 Wis. 2d 804 


Castaneda v Pederson 
185 Wis. 2d 199 (1994) 


St v Searcy 
2006 WI App 8 
288 Wis. 2d 804 
St v Heitkemper 
196 Wis. 2d 218 
(Ct. App. 1995) 


Anderson v Burnett Cty 
207 Wis. 2d 587 
(Ct. App. 1996) 


After Hour Welding 
v Laneil Mgmt Co 
108 Wis. 2d 734 (1982) 


St v Faucher 
227 Wis. 2d 700 (1999) 


Bittner v American 
Honda Motor Co 

181 Wis. 2d 93 

(Ct. App. 1993) 
revidon other grounds 
194 Wis. 2d 122 (1995) 


St v Delgado 

215 Wis. 2d 16 

(Ct. App. 1997) 
revidon other grounds 
223 Wis. 2d 270 (1999) 


St v Wyss 
124 Wis, 2d 681 (1985) 


CR 32-6 
(2022) 


8- n 
assist Trial Ct to assess prospec 


2) At conclusion of hearing, Ct mus 


jurors were present . 
J {, 
< § d ( | 

A 


Which, if any, 
re informed of 


j : resent we 
Whether jurors not prese 


statement i 
wi 
acts £ , statement that fash, 
Other relevant facts about sta tof wepia 


t determine whether 
i three 
party seeking to impeach verdict has cleared 


hurdles 


a. Proffered evidence must be competent ay i 
§ 906.06(2) (based on same standards as 


preliminary showing) 


b. Proponent of juror’s testimony has clear, 
satisfactory, and convincing burden 


c. Evidence must show prejudice, which is determined 


by 


e Nature of the matter 


If lack of juror candor is issue, either subjective 


e 
or objective bias may suffice 


If extraneous information is issue, objective bias 
is standard: probable effect on hypothetical 


average juror 


D. Only Judge can question juror, but Attys may 
submit written questions 


3. Instances of Misconduct 


A. False and misleading answers (lack of juror candor) 


Johnson v Agoncillo 
183 Wis. 2d 143 
(Ct. App. 1994) 

St v Olson 

179 Wis. 2d 715 
(Ct. App. 1993) 


acompetently 


St v Broomfield a. Whether j ror incorrectly 
223 Wis. 2d 465 (1999) responded to material question on voir dire, and, if 


St v Delgado 

215 Wis. 2d 16 80 
(Ct. App. 1997) 

rev'd on other grounds 

223 Wis. 2d 270 (1999) 


able than not that under 
ased against moving party 
or objective bias) 


b. Whether it is more prob 
facts of case juror was bi 
(statutory bias, subjective bias, 


2) Ct must consider following factors in reviewing both | 


parts of Wyss test ee FO OD | 


a. Did question as. 
matter to be | 


b. Were respons 
sufficient to 


answer was ; 


c. Did juror becom 
answers at a 


Ct? 


2 wasn 
227 Wis. 2d 700 ( ; 
Pipe PEN, | of juror 
215 Wis. 2d 16 

(Ct. App. 1997) 
rev'd on other grounds 
223 Wis. 2d 270 (1999) 


St v Shillcuti 
119 Wis. 2d 788 (1984) 


Anderson v Burnett Cty 
207 Wis. 2d 587 

(Ct. App. 1996) 

St v Marhal 

172 Wis. 2d 491 

(Ct. App. 1992) 


After Hour Welding 
v Laneil Mgmi Co 
108 Wis. 2d 734 (1982) 


St v Faucher 
227 Wis. 2d 700 (1999) 


St v Broomfield 

223 Wis. 2d 465 (1999) 
St v Messelt 

185 Wis. 2d 254 (1994) 


St v Poh 
116 Wis. 2d 510 (1984) 


Castaneda v Pederson 
185 Wis. 2d 199 (1994) 


B. Specific insta 


D. Specific instances 


lack of juror candor 


1) Juror referred to Defs race 


a. Statement lacked sufficient factua 
was not extraneous; thus, not adm 


§ 906.06(2) 


b. The rule of testimonial incompetence 
give way when shown that j 
race, national origin, religio 
magnitude as to constitute an 0 
justice or when fundamenta 


2) Juror referred to Atty’s reli 
motorcycle gang, and Atty’s involvemen 


Judge 


nces of alleged juror mi 


uror preju 
n, etc., is of such 


sconduct by 


] content and so 
issible under 


e of jurors must 
dice regarding 


pvious default of 


1 fairness is violated 


gion, Atty’s defense of 


tin suicide of a 


a. Case remanded to Trial Ct for hearing 


information 


C. Presentation and consideration of extraneous 


1) Extraneous information reaching jurors is not part of 
evidence and may undermine verdict 


nae 


Aig 


Ba 


bias standard _ 


pA 
P 


2) Whether extraneous 
question of law and co 
x 


evidence prejudiced jury is 
nsidered only from an objective 


rt 
Cte eee: 


Bitiner v 

Amer Honda Motor Co 
181 Wis. 2d 98 

(Ct. App. 1993) 

revid on other grounds 
194 Wis. 2d 122 (1995) 


St v Messeli 

185 Wis. 2d 254 (1994) 
But see St v Faucher 
227 Wis. 2d 700 (1999) 


After Hour Welding _ 
v Laneil Mgmt Co 


108 Wis, 2724 (982 ¢ 


3) 


4) 


a. Wis Supreme Ct held information was extran 
because not of record and not part of juror’s gen : 
knowledge and was impronti brought to attention 


of jury 


b. Based on totality of circumstances, Supreme Ct 
found information to be potentially prejudicial and, 
thus, a new trial was ordered on damages 


Juror took unauthorized view of accident scene and 
told other jurors that accident could not have happened 
without plaintiffs contributory negligence 


a. In seven-week trial with many experts, this one 
remark said to have little weight on hypothetical 


average juror 
In sexual assault prosec 


extraneous matte 


juror failed to re 
information dur 


b. Reaffirmed tw 
which juror fa 


e That juror 


JURY 


VERNICTe 


nce 


inci vide 
tisfactory, and convincing ©Y 
e By clear, sa ry a arid A 


were statements made or 
occur? 


onstitute prejudice i 
pias test | 


e If yes, does information c pr 
on an objective 


St v Faucher 
227 Wis. 2d 700 (1999) requiring reversal based 
only 
Johnson v Agoncillo 5) In medical malpractice case, several jurors failed to 
G. ais seat respond during voir dire to inquiry regarding opinions 
; about effect of medical malpractice awards on health- 
care costs, and another juror failed to reveal that 
juror’s father was a physician. During deliberations, % 
nurse said she feared a finding of negligence wou 
come back and haunt her 
a. Ct of Appeals affirmed Trial Ct’s finding that juror 
affidavits of discussions during deliberations were 
not competent evidence 
aay st 6) Defs motion claimed one or more jurors, before 
(Ct. App. 1992) deliberation, made a noose and stated Def “should 
hang”; one or more jurors indicated, before 
hat they would not listen to Def Atty 
dialect (he was African-American); one 
aid, before deliberation, that they 
ecause trial was “useless” and Def — 
St v Broomfield 7) 
223 Wis. 2d 465 (1999) 
St v Faucher 
227 Wis, 2d 700 (1999) 
Manke v 
Physicians Ins Co of Wis 
2006 WI App 50 


289 Wis. 2d 750 


CR 32-10 
(2022) 
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2. Physical ateina ba r A ooa 00000000000000 eseese e e EAE EAA 
3. Uniformed Security Personnel ............::cssseceecceerceeseeessreessreees 


§ 971.04(1) 


St v Anderson 

2017 WI App 17, 1 30 
374 Wis. 2d 372 

St v Soto 

2012 WI 93 

343 Wis. 2d 43 

See CR 13, Sec. 1.A 


§ 971.04(1)(b) 
May v St 
97 Wis. 2d 175 (1980) 


§ 971.04(1)(c) 

St v Tulley 

2001 WI App 236 
248 Wis. 2d 505 
St v Harris 

229 Wis. 2d 832 
(Ct. App. 1999) 
St v David JK 
190 Wis. 2d 726 
(Ct. App. 1994) 


§ 971.04(1)(d) 
St v Carter 
2010 WI App 37 
324 Wis. 2d 208 


§ 971.04(1)(e) 


St v Peterson 
220 Wis. 2d 474 
(Ct. App. 1998) 

St v McMahon 


1. Presence of Defendant 


A. Def must be present in Ct, either personally or by | 
telephone or live audiovisual means | 


1) At arraignment (§ 971.04(1)(a)) 


2) Ata plea hearing 


3) At trial 


5) At any evidenti lary hearir g 


6) At jury view 


' 
id A 
7) Du 


St v Alexander 
2013 WI 70 
349 Wis. 2d 327 


§ 971.04(1)(6) 


§ 971.04(1)(e) 
St v Koopmans 
210 Wis. 2d 670 (1997) 


St v McReynolds 
2022 WI App 25 
402 Wis. 2d 175 
pet for rev denied 


§ 971.04(1)(h) 

St v Delgado 

215 Wis. 2d 16 

(Ct. App. 1997) 

rev'd on other grounds 
223 Wis. 2d 270 (1999) 


St v Alexander 


2013 WI 70 
349 Wis. 2d 327 


St v Clifton 


App. 1989) 


Wis. 2d 673, 685-86 


: mbers 
e present in chamt 
a. Def need not b p peered jgsue t 


after trial is underway; 
“fair and 


e Whether absence of Def will thwart a 


just hearing’ 


r Def can meaningfully 
g by attending 


Whethe particip ate 
o 


Whether Def can gain anythin 
e Whether presence of Def would be jntimidatıng 
or otherwise counterproductive 


8) When jury returns verdict 


9) At pronouncement of judgment and imposition of 


sentence 


Ct’s statement of reasons for sentencing decision 1S 


distinct event and may be in writing per 


§973.017(10m) bi Gta 
10) At any othe: p roceeding when ordered by Ct, or) ` hen 
Def has personal knowledge relevant to subject < 
issue fee A eS ih Ee ies 
sh $ os, > 
co lS ESR 
a fair an 


a. Co: n 


b. Def 
law Or pro PE 


ef 
J: 


fF 


Sanders v St 


69 Wis. 2d 242 (1975) 


St v Delgado 
215 Wis. 2d 16 
(Ct. App. 1997) 


rev'd on other grounds 
223 Wis. 2d 270 (1999) 


§ 971.04(2) 


§ 971.04(2) 


Recommendation 


St v Washington 
2018 WI 3, {19 32, 51 
379 Wis. 2d 58 


St v Washington 
2018 WI 3, § 52 
379 Wis. 2d 58 


Recommendation 


13) Def need not be PA 


See Remote Proceedings, CR 4, for circumstances 
and requirements when Def may appear by 
telephone or live audiovisual means 


C. Voluntary absences in misdemeanor proceeding 
only 


1) Def must authorize own Atty to act on Defs behalf 


1) Def who refuses to co 


b. Obse: 


evidentiary in nature and D ihe 
knowledge relevan ig issu 


2) Leave of Ct mandatory to accept authorization and to 


allow Defs absence 


Statute authorizes Ct- aco nii absencciinie all- 


There are no authoriz 
felony actions 


, Absence of Def at trig il or 


courtroom procedure 
right to be present 


a. Ct may determin 
but “the best pra 
in a colloquy” 


Sec. 1 


‘RT VERDIGT Y 


], and then 
nt at the beginn aT ER Def were 


3) If Def is prese 
l can be complet 


St v Washington 
2018 WI 3, 11 34, 35 absconds, tria 
aS ME A a present 
181 Wis. 2d 826 
(Ct. App. 1994) iy 
e 
St v Miller a, Beginning of jury trial requiren othe gworn 
197 Wis. 24 518 present during voir dire and jurors 
(Ct, App. 1995) ¢ 
b. Beginning of Ct trial requires that Def be presen 
when first witness has been sworn. 
St v Washington 4) If Def has voluntarily absented self, ean 
mong hikes 3 should not proceed until Def is apprehende a 
St v Koopmans returned to Ct 
210 Wis. 2d 670 (1997) 
Sto anan j es to be bronca to Ct, 
300 Wis. 24210 5) If Defis in custody and refus oe eee mplete a, 
(Ct, App. 1996) trial and sentencing may procee an b 
because Def has waived constitutional wight to be 
present 
Recommendation Uncooperative Def in custody should be escorted 
involuntarily to court for trial and sentenc ing. If Def 
uncooperative in Ct, Def should be be eae onthe 
record by Ct, and if lack ,ontinues, | 
should be remove 
E 
E. Removal by Ct 
— pent eS on 1) Def whose con d 
Stv Vaughn proceed in ord 
2012 WI App 129 i 
244 Wio. TA 
Ei EIn 2) Procedure to be followed betore rem 
5635000- 3 


Stv are 
175 Wis. 2d 1 
(Ct. App. 1993) 


Estelle v Williams 
96 S. Ct. 1691 (1976) 
St v Clifton 

150 Wis. 2d 673 

(Ct. App. 1989) 


St v Miller 
2011 WI App 34, 7 4 
331 Wis. 2d 732 


ABA Stds—Special 
Functions of Trial Judge 
§ 6-3.8 (2000) 


St v Haste 
175 Wis. 2d 1 
(Ct. App. 1993) 


Deck v Missouri 

125 S. Ct. 2007 (2005) 
Sparkman v St 

27 Wis. 2d 92 (1965) 


St v Miller 
2011 WI App 34, 15 
331 Wis. 2d 732 


St v Grinder 
190 Wis, 2d 541 (1995) 
St v Knighten 

212 Wis, 2d 833 

(Ct. App. 1997) 
St v Clifton 

150 Wis. 2d 673 
(Ct. App. 1989) 


e See Right to Counsel, CR 3 on | 
i j 
3) Afford Def reasonable opportunities to confer wi h 
counsel during trial RER 


on Def to courtroom at appropriate intervals 


A TE? ain if behaves 


with offer to permit Def to rem 
F. Clothing of Def 


rocess rights violated when Def required 


1) Defs due-p ] De : 
t trial in identifiable prison/jail clothing 


to appear a 


2. Physical Restraints 
A. Generally, Def should not be restrained during 
trial 


B. Removal from courtroom of disruptive Def 
preferable to gagging, handcuffing, and 


shackling—use all these procedures with great 


caution 


“Haste makes waste” 


C. Physical restraints may i 
unusual circumstances 


1) To maintain order 


2) To prevent escape 


3) To prevent Def fron 


St v Champlain 


2008 WI App 5, 1 33 


307 Wis. 2d 232 


St v Miller 


2011 WI App 34, 1 11 


331 Wis. 2d 732 
St v Champlain 
2008 WI App 5 

307 Wis. 2d 232 


Harrell v Israel 
672 F2d 632 
(7th Cir 1982) 


St v Russ 

2006 WI App 9 
289 Wis. 2d 65 
(Anderson, J, 
concurring) 

St v Clifton 

150 Wis. 2d 673 
(Ct. App. 1989) 


St v Knighten 
212 Wis. 2d 833 
(Ct. App. 1997) 
St v Simplot 
180 Wis. 2d 383 
(Ct. App. 1993) 


Recommendation 


ABA Stds—Trial by Jury 


§ 15-3.2(d) (1996) 


US v Van Sach 
458 F3d 694 
(Tth Cir 2006) 


Holbrook v Flynn 


106 S. Ct. 1340 (1986) 


St v Clifton 
150 Wis. 2d 673 


(Ct. App. 1989) 


Recommendation 


; ; ust be 

5) Determination of restraints 1n courtroom M 

made by Judge, not police 
ymine 

Even if Def does not object, Ct has duty to dete 


6) . e 
necessity of restraint, if visible to Jury 


7) Shackling may adversely affect Defs credibility as a 


witness 


D. Upon ordering Def restrained 


1) Exercise discretion, consider less restrictive La 
alternatives, and state reasons for restraint on rec 


2) Attempt to hide restraints from jury’s view if possible 


Use “skirt” around counsel table 


3) At request of Defs Atty, give remedial instruction to 
jury to effect: “Such restraint is not to be considered 
in assessing proof and determining guilt” 


If Def is self-represented, give remedial instruction 
and ask during jury selection whether shackles will 


influence verdict 


3. Uniformed Security Personnel 


A. Use of uniformed security officers not inherently 
prejudicial 


B. State basis on record for use of any unusual 
security precautions 


CR 34: MENTAL DISEASE OR DEFECT 


1. Pretrial Procedure ............ssrsssssossesesssecreresssneenseenreoaeresereeseeeeeeee CR 34-1 
2. Trial Procedure c..ccccsccsssssscsescnscoscessssscenccassassasccsssssccccescesscescasccs CR 34-3 
3. Commitment If Defendant Found NGI ......cccccccsssesccesserseees CR 34-7 
4. Defendant Committed to Institutional Care .....ss.essssseesssssseee: CR 34-9 
5. Commitment on Conditional Release .....sssssssssssesssssssessrneneeee CR 34-15 
6. Violation/Revocation of Conditional Release, 
Recommitment for Defendants Adjudicated NGI 
on or After January 1, 1991 ....ssssssssessssssesassressesssooeeosaeeeeeesseee CR 34-16 
7. Nonfulfillment of Conditional Release, 
Recommitment for Defendants Adjudicated NGI 
Before January 1, 1991............eseesssssseoccoeceeeeceeesessseessessseassess CR 34-17 
8. Reexamination of Defendants Adjudicated NGI 
for Offenses Committed on or After January 1, 1991.......... CR 34-18 
9. Reexamination of Defendants Adjudicated NGI 
for Offenses Committed Before January 1, 1991 
is governed by § 971.17(8) ......::cccccesesssereeceeecceseessteeseeeseereeseess CR 34-22 
10. Expiration of Commitment Orders................2--2eeeeeeeeereeeeseress CR 34-24 
x 1. Pretrial Procedure 
St v Kazee A. Plea of not guilty by reason of mental disease or 
A ae defect (NGI) usually made at time of initial 
appearance in misdemeanor or at arraignment in 
felony 


1) Although no statutory provision sets date by which 
plea must be made, plea must be entered sufficiently in 
advance of trial to permit not only suitable notice to 
prosecutor but also adequate time for implementation 
of procedures mandated by statute 


St v Oswald a. Ct may reject plea at later stage of proceedings 
zene mi APE upon balancing interests of Def with institutional 
need to resolve cases in a timely fashion- 
of guilty or 
St v Lagrone IBN R A 
2016 WI 26, 1 29 ano 


368 Wis, 2d 1 


§ 971.16(2) 


RMC Form CR-270 


St v Skamfer 
176 Wis. 2d 304 


§ 971.168) 


St v Jacobson 
164 Wis. 2d 685 
(Ct. App. 1991) 


§971.16(5) 


B. Ct may appoint o 


C. DAs or defe 


D. Contents of report 


cians or 
to exami 


si 
ne to three phy ne Def 


psychologists, as the Ct’s experts, 
and testify at trial 


1) Ct to determine compensation 


a. Cty to pay 
0 days 


2) Report must be submitted to Ct no later than 1 
before trial, or when ordered by Ct 


a. Ct to distribute copies of report to Attys 


rotected by fact 


e Defs 5th Amendment rights p : 
s made during 


that any inculpatory statement 
psychiatric exams ina 
trial 


dmissible in guilt phase of 


b. Contents co: fiden 
psychologist testifi 


3) Both State and Def: 


psychologist a 


1) Report must co 
appreciate 
with requir 


2) If sufficient 


e Def is incapable of expressing understanding of 
advantages and disadvantages of accepting 
medication or treatment and alternatives, OR 


ə Defis substantially incapable of applying 
understanding of advantages, disadvantages, 
and alternatives to Defs condition in order to 
make informed choice as to whether to accept or 
refuse medication or treatment 

KS + HE S% (In NOTE: Explanation of medically unaccepted 
re F S i ‘ ’ 

147 iss 2 ACY bes and unrecognized alternatives not required 
(Ct. App. 1988) 


$ 971.16(4) E. If DA or Def hires own expert, report must be 


furnished to opposing side not less than 15 days 
before trial 


Enis v DHSS q i 1.17 
DES ESupp 1192 F. Orders for forced medications under § 97 


(WD Wis 1996) 


1) Section 971.17 is unconstitutional to the extent that it 
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dication 


access to and will take necessary me 


vi 


OA 2) Dangerousness finding is unnecessary d 


Ses 1.1703 
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departure of Def from facility 


516 b 
SOLS? F. Rights of Defs committed under § 971.17 same as 
those for any involuntarily committed person (see 


Patients’ Rights in Probate, Guardianship, 29 
Mental Health Benchbook, MH 5) EXCEPT 


S5LELDI | 
O 1) Persons committed or transferred under § 51.35(3) or 
§ 51.37 or Ch 971 or Ch 975, or detained or committe 


under Ch 980, and transferred to hospital may be 
isolate ty rea ithin locked facilities in 


b. May also be locked in rooms on unit-wide or facility- 
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2003 WI 47 

261 Wis. 2d 383 


127 Wis, 24 155 (1985) 


2) Unauthorized view of scene 


i i in record 
3) Exposure to extraneous information not ın 


‘ 1 1 sses, 
4) Communications or contacts with parties, witne 
or Attys 


5) Familiarity with parties, witnesses, Or Attys 


6) Reading published articles about case 


C. Defense misconduct 


1) Improper questioning 


2) Improper remarks — 


D. Prosecutorial misconduct 


1) Failure to turr 


Sre fen 4) Eliciting testimony or commentin ; 


109 Wis. 2d 224 (1982) testify at trial, on Defs pretrial sil once 
limi BRC ig 
Sto pean not testify at trial), or on Defs p 
143 Wis. 2d 226 (1988) (if Def tortan a e 
St v Jaimes 
2006 WI App 93 nnan d 
292 Wis. 2d 656 ; 
St v Debrow 5) Eliciting testimony alluding to Defs prior criminal 
2023 WI 54 hiatory 
408 Wis. 2d 178 
4. Before Granting Mistrial, Consider Whether 
Double Jeopardy Will Bar State from Retrying 
the Case 
St v Seefeldt A. Unless Ct finds “manifest necessity” to terminate 
ai tre | Sheet. trial over Def’s objection, State is barred from | 
retrying case | 
1) “Manifest necessity” means a eae piel of 
necessity n ii U eadi 
cc em. 34 2) Before deciding that 
408 Wis. 2d 248 mistrial, Ct shoul d ; 
cert denied 
144 S. Ct. 578 (2024) 


a. Give parties oppor 
consider less 


b. Consider Defs 
in a gane pr 


p 
St v Alvarado b. Note from J during delib PRTA E rove ene of 
2017 WI Apr 53, 11 19- jury has concluded that state failed > t charge; 

‘ , ini m ? 

although jury s opinion may see s ; 

final as long a8 JUTY is free to reconsider its 

opinion, an does not constitute ver 

istr1a 
St v Williams 2) Improper conduct of Def or counsel provokes mais 
2004 WI App 56, «no alternative 
q31& n3 and there is no 
270 Wis. 
SECTS 3) Defs introduction of prejudicial evidence, not Y et 
se ruled admissible by Ct, and there is no alternative 
cert denied 
144 S. Ct. 578 (2024) 
C. Mistrial not manifestly necessary—and retrial 
parred—when Def objects to mistrial and: 

= i - g e . . 
100 Wis. 2d 700 (1981) 1) State seeks mistrial to gain unfair advantage over 
Stv Jaimes Def or to avoid acquittal = aiii 
St v Barthels l 
174 Wis. 2d 173 (1993) 2) Prosecutor | 
limited on other grds by able to a 
Stuf < sworn 


383 


ESE Een 


te 


261 Wis. 


D. Ct’s reason: ing 
_ example, fa 


St v Moeck 

2005 WI 57, 11 37, 43 
280 Wis. 2d 277 

St v Seefeldt 

2003 WI 47 

261 Wis. 2d 383 

St v Troka 

2016 WI App 35, J§ 28- 
32, 369 Wis. 2d 193 


St v Copening 

100 Wis. 2d 700 (1981) 
St v Jaimes 

2006 WI App 93, 11 7-8 
292 Wis. 2d 656 

St v Bunch 

191 Wis. 2d 501, 507 


(Ct. App. 1995) 


ae 
Mistrial is not manifestly n: 
alternative to mistrial i is ave i 
continuance or curative 


In general, manifest necessity test d 
and Double reer i sae oes 


A w yN 


CR 36 


OTHER TRIAL PROBLEMS 
Last-Minute Motions for Adjournment ............... CR 36-3 
Stipulation by Def to Element of Crime wirsiisssssseee CR 36-3 
Motion to Dismiss at Close of State’s Case .......... CR 36-4 
Colloquy with Def about Testifying or 
Not Testifying te.. OE Gane vies ean ede te 22204 CR 36-4 
Motion to Dismiss at Conclusion of 
All the Evidence ............cssessesssecececeeeonnsnnereneseeeeeeeee® CR 36-5 
Questioning by the Court...........-c:sessserseretetrerr es CR 36-5 


Sidebar Conferences 


OTHER TRIAL PROBLEMS 


St v Wrighi 
2003 WI App 252, ¥ 49 
268 Wis. 2d 694 


St v Fink 
195 Wis. 2d 330, 339-40 
(Ct. App. 1995) 


St v Wallerman 
203 Wis. 2d 158 
(Ct. App. 1996) 
overruled in part by 
St v Veach 

2002 WI 110, J 124 
255 Wis. 2d 390 


Old Chief v US 

117 SCt 644, 647 (1997) 
St v Veach 

2002 WI 110, 9124 

255 Wis. 2d 390 


St v Alexander 
214 Wis. 2d 628, 651 
(1997) 


1. Last-Minute Motions for Adjournment 


A, 


Ct has discretion whether to adjourn 


B. Witness unavailability 


C. 


1) 3 factors to consider 


a. Actual surprise that could not have been foreseen 


b. Whether contradictory or impeaching evidence can 
be obtained within a reasonable time 


c. Whether denial of adjournment will be prejudicial 


Defs request for new counsel, see CR 3, Counsel 


2. Stipulation by Def to Element of Crime 


A. 


When Def offers to concede element of offense to 
avoid introduction of other acts evidence (referred 
to as Wallerman stipulation), Ct and State have 
discretion whether to accept such concession, even 
if stipulation complies with Wallerman four-part 
test 


When evidence of prior conviction is necessary 
solely to prove element of prior conviction (a Defs 
status), Ct and State cannot refuse Def's offer to 
concede prior conviction 


Same rule applies in OWI context for evidence of Def s 
prior convictions, revocations, or suspensions under 
§ 343,307(1) 


MENTAL 


v 


972.10(4) 


St v Duda 

60 Wis. 2d 431, 439 
(1973) 

St v Scott 

2000 WI App 51, § 12 
234 Wis. 2d 129 


St v Scott 
2000 WI App 51, 19 
234 Wis. 2d 129 


St v Gebarski 
90 Wis. 2d 754 (1979) 


Rock v Arkansas 
107 SCt 2704 (1987) 


St v Weed 
2003 WI 85, 1 43 
263 Wis. 2d 434 


St v Weed a 
2003 WI 85, 1 42 
263 Wis. 2d 434 


St v Garcia 
2010 WI App 26 
323 Wis. 2d 531 


3. Motion to Dismis 


4. Colloquy with Def 


s at Close of State’s Case 


ed if, considerin idence 
light, the ev1 el 
favorable igh, dered, i 


d rationally con 
dareasona e 


A. Motion must be deni 
evidence in the most 
adduced, believed, an 
sufficient to prove guilt beyon 


ut should decide 


ruling, b 
resent 


B. Ct should not reserve 
des whether to p 


motion before Def deci 
evidence 


allenge denial of motion on 
es additional evidence; if Def 
he evidence 15 

not just 


C. Def waives right to ch 
appeal if Def introduc 
presents evidence, sufficiency of t 
determined on all the evidence presented, 


the State’s 


about Testifying or Not 


Testifying 


A. Def has du 
testify 


B. Ct must 
whether 


1) Defa 
2) Def diser ssed right with counsel 


C. Record m st 
volunt ar 


D, Failure t 
hearings 


972. 10(4) 5. Motion to Dismiss at Conclusion of All the 


Evidence 


St v Kelley Same standard applies as on a motion to dismiss at the 
Bioorg Ok close of the State’s case, but Ct considers all the credible 
evidence, not just the State’s 


6. Questioning by the Court 


2004 WI LL i ions to clarify, not to advocate 
2004 WI 111 Trial Ct may ask questions fy, 


274 Wis. 2d 656 


7. Sidebar Conferences 


St v McDowell A. Appellate courts discourage eke conferences, if 
2003 WI App 168 is made 

266 Wis. 2d 599 no contemporaneous record 

affd, 2004 WI 70 
272 Wis. 2d 488 
St v Mainiero 
189 Wis. 2d 80 
(Ct. App. 1994) 


Recommendation 


CR 37: THE SENTENCING HEARING 


1. Conducting the Hearing ....es.seserersrernseteseranttenetkat i A CR 37-1 
2. Habitual Criminality (Repeater) Penalties sisisi iina CR 37-4 
3. Persistent Repeater ..esssstasestasntsnntu kk tinddee itane et tea CR 37-6 
4. Exercising Sentencing Discretion ..ssiissiisssssirsssresssessssesssssssresee CR 37-6 
5.  Read-Ins ciscvwvvsrsrettbccce cc COLOUROrO amr A te aan CR 37-12 
6. Presentence Reports viciccscscsscccrscserecsescarscetadsecsasssesss sess Teatan CR 37-13 
7. Stating Sentencing Decision Reasons......++sssrseseeecercecees CR 37-15 
8. Pronouncing Sentence for Felonies Committed After 

12/31/99 and Misdemeanors Committed After PANOT esses CR 37-17 
O. Sentence Gredit..s.ssiissssseeisrecisaiiditessiirpunoronr rdan eT sis cee CR 37-19 
10. Restitution innuni iai ea dime t tsetse retest CR 37-22 
11. Judgment of Conviction.........scsccesceseserens ene e te eee ee CR 37-29 
12. Notice of Right to Appeal .............ceeccessessecenseeenree eres sees eeee CR 37-30 
13. Stay of Execution... aeea a a CR 37-30 
14. Return of Seized Property ..........::ccccseeecceserreesensstneeseeeeeeeees CR 37-31 
15. Recvconfinement -i-i on a CR 37-31 


Wis JI-Cr SM-34 


Wis Const art I, § 9m 
§ 972.14(2m) 
§ 950.04(1v)(L), @n) 


§ 971.04(1)() 

§ 967.08 

St v Koopmans 

202 Wis. 2d 385 

(Ct. App. 1996) 

aff'd 210 Wis. 2d 670 
(1997) 


St v Dwanovic 
200 Wis. 2d 210 
(Ct. App. 1996) 


1. Conducting the Hearing 


A. Ct must inquire whether DA complied with 
consultation requirements of victims’ rights law 


(See CR 1) 


B. Def must be present or any party can petition the Ct 
to appear by telephone or live audiovisual means 


But Def may waive by conduct, e.g., refusing to leave jail 
despite Ct’s warning it will proceed 


C. Def has right to counsel 


D. Establish repeater status, see Secs, 2 and 3 below — 


E. Determine restitution, see Sec. 10 below 


è 


"NOLLOIANOD 


WMC 


SENTENCING 


‘on TRIAL 
‘ROBLEMS 
MISTRIAL 
MENTAI FF PRESENCE, 


SENTENCING 
HEARING 


§ 972.15(2) 
St v Skaff 
152 Wis. 2d 48 
(Ct. App. 1989) 


§ 972.1402) 


§ 972.14(8) 


Wis Const art I, § 9m 
§ 950.02(4)(a)4. 


§ 895.45(2) 

St v Johnson 
158 Wis. 2d 458 
(Ct. App. 1990) 


Wis Const art I, § 9m 

St v Payette 

2008 WI App 106, 11 51- 
59, 313 Wis. 2d 39 


St v Matson 
2003 WI App 253 
268 Wis. 2d 725 


St v Stewart 
2013 WI App 86 
349 Wis. 2d 385 


SCR 60.04(1)(g) & cmts 
Wis Judicial Comm'n v 
Piontek 

2019 WI 51 

386 Wis. 2d 703 


St v Skaff 
152 Wis, 2d 48 
(Ct. App. 1989) 


St v Scherreiks 
153 Wis, 2d 510 
(Ct. App. 1989) 


CR 37-2 
(2024) 


i il i 
BF. PSs oe ee igs thereafter confid 


G. DA, Defs 


H. Statements by others 


ef, and Defs Atty J 
ential 


ble to DA, D 
before sentencing; 


i iti ions 
1) Ask for corrections, additions, deleti 


2) See Sec. 6 below 
ment on any 


Atty, and Def may make state 


matter relevant to the sentence 


mber of deceased 


j e 
Pey, n statement 


1) Ct shall allow victim or l 
? : or submit writte 


victim to make statement 


to be read in Ct 
representative 


‘ j rvice ; 
2) Ct may allow others, including a se ke or submit 


in cases involving abusive conduct, to ma 


statements 


3) All statements must be relevant to sentencing 


4) Ct may restrict Defs view of victim q 


5) Investigating officer breaches plea agreement by 
requesting longer sentence than DA 


6) Wounded officer speaking as victim does not breach 
plea agreement 


I. Judge to consider all information properly 
presented on notice with opportunity to be heard 


J. Quasi-administrative setting in which many trial- 
like procedural safeguards do not apply 


1) Rules of evidence (other than Ch 905 priv; 
apply to sentencing privileges) do not 


St ex rel Le Febre v Israel 
109 Wis. 2d 337 (1982) 
St v Norton 

2001 WI App 245 

248 Wis. 2d 162 


St v Rush 
147 Wis. 2d 225 
(Ct. App. 1988) 


§ 972.14(2) 


St v McReynolds 
2022 WI App 25 
402 Wis. 2d 175 
pei for rev denied 


§ 973.017(10m)(b) 
St v McReynolds 
2022 WI App 25 


402 Wis. 2d 175 
pet for rev denied 


§ 973.176(1) 


§ 973.0335 


§ 9730471) 


 § 165.7 A) 


Q. Award or deny sent 


R. Upon any crimina 


2) Def has due-process right to be sentenced on bas s of 
accurate information ae 


3) Exclusionary rule not applicable 


K. Ct must inquire of Def why sentence should not be 
pronounced 


L. Exercise discretion, see Sec. 4, below 


M. Pronounce judgment and impose sentence, see Sec. 
7, below 


N. State reason for sentencing decision in open court. 
See Sec. 7 below 


1) Unless Ct determines not in Defs interest to siate i 
reasons in Defs presence PREA 


2) If not stated in open 
writing 


O. Inform convicted fe 
possession of firear 


P. Inform convicted fe 
possession of body 

-= conviction is for v: 
§ 941.291(1)(b) 


be if not already on 
Inform Def of right 
reversed, set aside 


§ 973.12(1) 


§ 939.62 
St v Hopkins 
168 Wis. 2d 802 (1992) 


St v Wittrock 
119 Wis. 2d 664 (1984) 


§ 939.62(8)(@) 


St v Delaney 
2003 WI 9 
259 Wis. 2d 77 


St v Farr 
119 Wis. 2d 651 (1984) 


St v Liebnitz 
231 Wis. 2d 272 (1999) 
Stv Hill 


$973.12) 


St v Flowers 
221 Wis. 2d 20 
(Ct. App. 1998) 


. ities 
2. Habitual Criminality (Repeater) pena 
nviction Or 3 
years preceding 
ctual confine 


A. Enhancer requires 4 felony CO 
misdemeanor convictions in 5 
current crime, excluding time in a 
serving 4 sentence 


“Serving a sentence” includes time spent on 4 p 


1) 
hold 


2) Convictions under Chs 341-349 

for enhancement 

3) Crimes under Chs 341-349 can be enhanced by 
r Chs 341-349 


convictions not unde 


B. Repeater st 
established by person 
evidence at sentencing hearing : 

sentence (if not established at plea hearing 

1) Trial Judge to ask D ef whether Def adm | its to repeater 


allegations 


St v Saunders 
2002 WI 107 
255 Wis. 2d 589 


St v Bonds 
2006 WI 838 
292 Wis. 2d 344 


Witte v US 
115 S. Ct. 2199 (1995) 


St v Block 

222 Wis. 2d 586 
(Ct. App. 1998) 
St v Lindsey 
203 Wis. 2d 428 
(Ct. App. 1996) 


St v Radke 
2002 WI App 146 
256 Wis. 2d 448, 
aff'd, 2003 WI 7 
259 Wis. 2d 13 


§ 939.62 

§ 973.12(2) 

St v Harris 

119 Wis. 2d 612 (1984) 
St v Upchurch 

101 Wis. 2d 329 (1981) 


St v Harris 
119 Wis. 2d 612 (1984) 


St v Martin 
162 Wis. 2d 883 (1991) 


St v Bush 
185 Wis. 2d 716 
(Ct. App. 1994) 


d. Uncertified copy of prior judgment of conviction 
may suffice, but certified judgment of conviction 
remains best evidence "4 

CCAP report (from WCCA website) may not be 

used 


Enhanced penalties for habitual criminality do not 
violate double jeopardy as additional penalties for 


earlier offense 


C. 


D. 3-strikes law is not cruel and inhuman and does not 


abridge separation of powers or violate equal 
protection, nor is it arbitrary in creating a class of 


offenses 


E. 2-strikes child sex offense law (§ 939.62(2m)) does 
not offend substantive due process 


F. Habitual criminality (repeater) statutes do not i 
authorize Ct to impose 2 separate sentences for 
offense; impermissible to impose one regarding 


sentence greater than 
offender 


G. Repeater allegation ca 
entered not guilty ple 
that does not contai 


1) If repeater allegation 
reappear in informat: 


H. “Prior conviction” fo: 
provisions occurs upi 
before sentencing 


I, Calculation of enha 


§ 973.01(2)(c) 
St v Lasanske 
2014 WI App 26 
353 Wis. 2d 280 


§ 973.01(2)(c) 

St v Hailes 

2023 WI App 29 
408 Wis. 2d 465 
pet for rev denied 


§ 939.62(2m) 


§ 973.017 

St v Gallion 
2004 WI 42 

270 Wis. 2d 535 
StvJEB 
161 Wis. 2d 655 


(Ct. App. 1991) — 


St v Bolstad 
2021 WI App 81 
399 Wis. 2d 815 


597301712) 


SADO 


§ 973.011222) 
§973.0172)(ak) 


§ 973.017(2)(b) -F P 


Boami i 
54 Wis, 2d 240 (1972) 


J. Enhancer increase 
and overall length of en. : 
§ 973.01(2)(c)1. not applicable to mi 


d or 
K. Repeat criminality ($ 939.62) or secor ee 
subsequent drug offense (8 961.48) enhancer Ca 


applied, put not both 


gdemeanor® 


3. Persistent Repeater 


own finding that out-of-state crime 1S 


A. Ct must make 
Wis serious felony 


comparable to 


4. Exercising Sentencing Discretion 


A. Proper considerations 


each on the record 


1) Court must consider and explai 


St v Von Loh 
157 Wis. 2d 91 
(Ct. App. 1990) 


St v Frey 
2012 WI 99 
343 Wis. 2d 358 
St v Leitner 
2002 WI 77 
253 Wis. 2d 449 
St v Von Loh 
157 Wis. 2d 91 
(Ct. App. 1990) 


St v Schordie 
214 Wis. 2d 229 
(Ct. App. 1997) 


St v Williams 
2018 WI 59 
381 Wis, 2d 661 


b. Offender needs correctional treatment a 


c. Undue depreciation of seriousness of crime if 


only if confined (community rehabilita 
exhausted) i Aa Se EE sas St ae 


F 


probation granted 


4) Other factors 


a. 


b. 


1: 


j. 


aid 


ee geet ae ee My 
ae e ois 
4 § 
TE e ; ai 
Z af. i 
(d 
{ý TEE 
k F AI} 


m, 


- Degree of Defs culg 


Defs need fo i wv ia 


Read-ins, see Sec. 5., below 
PSI, see See. 6., below 


History of criminal offenses, including pending 
charges 


History of undesirable behavior patterns, including 
dismissed, uncharged, or unproven offenses or facts 
underlying expunged offenses, and including | 
conduct for which Def was acquitted, if relevant l 


Acts resulting in prob 
result in convictions upon 
separately imposed 


Defs personality, € 


Vicious or aggrava 


Defs demeanor at trial anc 
ri 


Defs age, educations 
record A 
Defs remorse, re 


f 
JE 
pu 


§ 972.14(3)(a) 
St v Johnson 5 
158 Wis, 2d 458 


(Ct. App. 1990) 


Wis Const art I, § 9m 
St v Spears 

220 Wis. 2d 720 

(Ct. App. 1998), aff'd, 
227 Wis. 2d 495 (1999) 


St v Gallion 
2002 WI App 265 
258 Wis. 2d 473, 
aff'd, 2004 WI 42 
270 Wis. 2d 535 


St v Jones 
151 Wis. 2d 488 


(Ct. App. 1989) 
§ 972.15(2s) 


105 Wis. 2d 657 


112 S. Ct. 1093 (1992) 


St v Toliver 
187 Wis. 2d 346 
(Ct. App. 1994) 


2004 WI 42, 1 43 n11 
270 Wis. 2d 535 


St v Counihan 
2020 WI 12 
390 Wis.2d172 


St v Loomis 
2016 WI 68,488 _ 
371 Wis. 2d 235 


i 


ent information 


o. If victims or their relatives pres neon 
regarding yictim’s good character, Def may P 
victim’s criminal record 
levant 


good or bad, may be re 


e Victim’s character, 


Rehabilitative needs of victim 


p. 
q. History of Juv delinquency adjudications and 
contacts short of adjudication 
r. stitution is 
s. 
iB 
u. 


St v Loomis e Caution: Ct must consider that COMPAS merely 


2016 WI 68, 1 74 identifies groups of high-risk offenders, not any 
at ee oe one particular high-risk individual = : 
St v Loomis e Caution: COMPAS risk andesainent thay not m r 
2016 WI 68, 11 93-95 used as an aggravating or mitigating factor in 
ST oa determining severity of the sentence, nor to 
determine the gross length of sentence 
St v Loomis e Caution: Ct must explain the factors in addition 
meat to a COMPAS risk assessment that 
sibel : independently support the sentence imposed 
St v Samsa e Note: Ct may accept portions of COMPAS 
A eee 3 assessment and reject others 
St SAF D 5) Weight given each relevant factor particularly within 
Ge he iS wide discretion of Trial Ct 


a. Erroneous exercise of discretion when sentence 
excessive and unusual and so disproportionate to 
offense committed as to shock public sentiment 


St v Panknin 6) Not a violation of du 
217 Wis. 2d 200 deny access to Judg 
(Ct. App. 1998) - 5 

preparation for or 


§ 973.046(1r)(a) 7) Ct must impose DN 
St v Williams ; 
2018 WI 59 

381 Wis. 2d 661 
St v Cox 
2018 WI67 ~ 
382 Wis. 2d 338 
St v Scruggs 
2017 WI 15 
373 Wis. 2d 312 


see SENTENCING 


BE DPECENCC! 


Scales v St 
64 Wis. 2d 485 (1974) 


Williams v St 
79 Wis. 2d 235 (1977) 


St v Goodson 
2009 WI App 107 
316 Wis. 2d 598 
St v JEB 

161 Wis. 2d 655 
(Ct. App. 1991) 


St v Tarantino 
157 Wis. 2d 199 
(Ct. App. 1990) 


St v Armstong 
2014 WI App 59 
354 Wis. 2d 111 


Scales v St 

64 Wis. 2d 485 (1974) 
St v Carrizales 

191 Wis. 2d 85 

(Ct. App. 1995) 


Stv Fuerst — 
181 Wis. 2d 903 


Stv Betters 
2013 WI App 85 
349 Wis. 2d 428 


2010 WI App 156 
230 Wis 24248 


E E eA À 


Stv Alexander — 


360 Wis, AW aa SETE ciate sys 


B. Imp 


roper considerations J 


1) Refusal to testify at sentencing hearing B 


2) Exercise of constitutional rights 


sentencing policy, €-8- «J never give 
» or “If revoked, 


3) Preconceived 
is type of offense.... 


probation for th: 
you'll get the max!” 


4) Ct not required to take ABA guidelines into 


consideration 


ion or sentence credit for 


5) Length of pretrial detent 
f sentence credit 


purpose of depriving Def o 


6) Defs refusal to acknowledge guilt as only or primary 


factor 


9) Admission of wron ade 


§ 973.15(2)(a) 


St v Szulczewski 
209 Wis. 2d 1 
(Ct. App. 1997) 


rev'd on other grounds 
216 Wis. 2d 495 (1998) 


St v Harr 
211 Wis. 2d 584 
(Ct. App. 1997) 


St v Anderson 
163 Wis. 2d 342 
(Ct. App. 1991) 


St v Lipke 
186 Wis. 2d 358 
(Ct. App. 1994) 


St v LaTender 
86 Wis. 2d 410 (1979) 


St v Strohbeen 
147 Wis. 2d 566 
(Ct. App. 1988) 


§ 973.15(2), (3) 
St v Toy 

125 Wis. 2d 216 
(Ct. App. 1985) 


St v Thompson 
208 Wis. 2d 253 


(Ct. App. 1997) 


St v Oglesby 
2006 WI App 95 
292 Wis. 2d 716 


C. Imposing cone 


urrent or consecutive sentences _ 


1) Asentence may be concurrent with or consecutive to 
any other sentence imposed at the same time or 


previously 


a. A sentence may be concurrent with or consecutive 
to an NGI commitment in another case 


whether NGI commitment 


e Ct must determine 
’ to stay sentence 


constitutes “legal cause’ 


consecutive sentences 


2) Whether to impose concurrent or 
rests within discretion of Ct 


a. No specific guidelines adopted in Wis 


b. Ct should indicate whether concurrent or 
consecutive Pe a 


3) Same factors that apply to. 
apply to whether sentences will run 


a. Gravity of offense 
b. Character of Def 
c. Need to protect public 


4) Sentence may be made 
failure to pay fines or for: 


5) Consecutive sentences 
imposed sentence or ea 
sentence 


6) Sentence of confinement 
sentence imposed an 


7) Second sentence is pres 
statute or judicial decl 


¢ ther sentence 18 concurren” or 
2 St v Coles 8) If unclear whether ©" d entire ree 
S 208 Wis. Se consecutive, consider intent of Ct an 
i (Ct. App. 1997) 
2 : f robation 
À D. Imposing sentence after revocation O P 3 
tal ‘ dge presi es, 
than original sentencing JU d 
St v Reynolds 1) IfJ udge other th } psi, an 
2002 WI App 15 s/he must acquaint self with trial testimony 
249 Wis. 2d 798 original sentencing rationale 
St v Jones a. Not necessary in reconfinement hearing 
2005 WI App 259 
288 Wis. 2d 475 
5. Read-Ins 
‘ St v Frey A. DA may stipulate with Def to read additional 
‘ 2012 WI 99 ismissed offenses into reco 
i 343 Wis. 2d 358 uncharged or dismi 
= Mallon v St 
i 49 Wis. 2d 185 (1970) 
~ 1) DA agrees not to prosecute those offenses 
t i 
: 2) Ct may consider those offenses in imposing sentence 
upon conviction of charged offense 
Austin v St 3) Should be read in on record 
49 Wis. 2d 727 (1971) ae 
ABA Stds—Pleas of 
Guilty § 14-3.3 (1999) ae | 
cable wski 4) Read-ins are not admissions by Def that he or she 
310 Wis. 2d 259 committed read-in offenses and should not be deemed. 
St v Cleaves so 4 AETA 
181 Wis. 2d 73 E, 
(Ct. App. 1993) 
St v Szarkowitz R O P N 
157 Wis. 2d 740 later charging Def with read- 
(Ct. App. 1990) z R l 
RWS v St (In Int of RWS) 
162 Wis, 2d 862 (1991) 


St v Cleaves 
181 Wis. 2d 73 
(Ct, App. 1993) — 


Recommendation 


§ 973.042(2) 

St v Schmidt 
2021 WI 65 

397 Wis. 2d 758 


St v Jones 
2021 WI App 15 
396 Wis. 2d 602 


Recommendation 
St v Straszkowski 
2008 WI 65 

310 Wis. 2d 259 


§ 972.15(1) 
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